
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Virginia Law Review 

Published Monthly, During the Academic Year, by University of Virginia Law Students 
Subscription Price, $2.50 per Annum - - 35c per Number 



Editorial Board. 

Julian S. Lawrence, President. Wirt P. Marks, Jr., 

Harrison M. Robertson, Note Editor. Theodore D. Peyser, 

Allen Bridgforth, Decisions Editor. Chas. P. Reynolds, 

Robert W. Bell, Chas. H. Sheild, Jr., 

Frank Camm, J. Sydney Smith, Jr., 

H. Lakin Ducker, Chas. W. Strickunc, 

Chas. R. Enos, William A. Stuart, 

Malcolm W. Gannaway, J. Field Wardlaw, 

Jacob R. Harvin, Walter A. Williams, Jr., 

William P. Hazlegrove, D. Todd Wool, 

Edward S. Hemphill, Walter Wyatt, Jr. 



Geo. R Calvert, Bus. Mgr. Hugh Loftus Murrell, AsSt Bus. Mgr. 

Effect of State Laws on the Equity Jurisdiction of the 
Federal Courts. — The absolute separation of law and equity is 
so fundamental in the law of procedure and practice in the United 
States courts that a reference to it is beginning to seem antiquarian. 
Though in many states, and even in England itself, the two systems 
have been fused together, in the federal courts they are still as dis- 
tinct as in the time of Coke and Bacon. 1 This separation is prob- 
ably permanent, as by the very words of the Constitution the judicial 
powers of the federal courts shall extend to all cases "in Law and 
Equity" arising under the Constitution and laws of the United 
States. Therefore nothing short of a change in the Constitution 
itself can abolish this distinction. 

The primary requisite for an exercise of equity jurisdiction by 
the federal courts is the same that exists in the jurisprudences of 
the states, viz., the absence of an adequate remedy at law. 2 And 
so where there is a plain, adequate, and complete remedy without 
the aid of a court of equity, the plaintiff must proceed at law, in 
a federal court as well as in a state court. 3 But, except in cases 

1 Foster's Fed. Pr., Vol. I, p. 6. 

' U. S. R. S., § 723. 

* Hipp v. Badin, 19 How. 271; Insurance Co. v. Bailey, 13 Wall. 616, 
621; National Surety Co. v. State Bank, 56 C. C. A. 657, 120 Fed. 593, 
602, 61 L. R. A. 394.- In the latter case the court said: "It is an ab- 
sence of an adequate remedy at law in the national courts and that alone, 
which conditions jurisdiction in equity in those courts." 
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where subsequently changed by an act of Congress, the adequate 
remedy at law which is the test of equitable jurisdiction in federal 
courts is that which existed at the time of the adoption of the Con- 
stitution and of the judiciary act in 1789. 4 It is the equity juris- 
diction exercised by the Court of Chancery in England at that 
time which determines the nature of the remedy to be granted by 
the federal courts. 5 

It has been advanced that it was not intended that these branches 
of the law should be kept absolutely apart, but that the distinction 
should be preserved only to the extent to which the Seventh Amend- 
ment forbids any infringement of the right of trial by jury, as 
fixed by the common law. 6 It is to be carefully noted that this 
rule fixing the equity jurisdiction of the United States courts as 
identical with that exercised by the Court of Chancery of Eng- 
land at the time of the adoption of the Constitution and subject 
neither to diminution nor enlargement, applies to the remedy only 
and not to the right. 7 It would be an anomalous rule indeed which 
forbade the most important tribunals of the nation in exercising 
their equity jurisdiction to take cognizance of the changes in the 
substantive law. 

This distinct separation of law and equity in the federal courts, 
based upon the Chancery practice of England at such an early date 
in our judicial history, has led to great uncertainty as to the actual 
extent of the rule when in conflict with a valid state statute. 
This conflict may arise under two different classes of state stat- 
utes: First, those statutes which have for their direct purpose a 
change in practice and procedure and by express terms create or 
abolish whole departments of equitable jurisdiction. Second, those 

4 McConihay v. Wright, 121 U. S. 201, 206; Fontain v. Ravenel, 17 
How. 369, 394, 395. 

5 Fontain v. Ravenel, supra. In Alger v. Anderson, 92 Fed. 696, 701, 
the court said: "The rule being that this equity power must be con- 
strued according to equity jurisdiction in England as exercised at the 
time of the adoption of the Constitution and of the judiciary act, any 
jurisdiction exercised by that court in its earlier history, but subse- 
quently abandoned, and any enlargement of its jurisdiction by statute 
subsequent to 1789 are to be excluded." 

" Root v. Railway Co., 105 U. S. 189, 206. 

7 Meade v. Beale, Taney 339, Fed. Cas. 9371. As said by Justice Taney 
in this case: "It is undoubtedly true * * * in regard to equitable 
rights, that the power of the courts of chancery of the United States, 
is, under the Constitution to be regulated 'by the law of the English 
chancery; that is to say, the distinction between law and equity as rec- 
ognized in the jurisprudence of England is to be observed in the courts 
of the United States, in administering the remedy for an existing right. 
The rule applies to the remedy and not the right; it does not follow, 
that every right given by the English law, and which, at the time the 
Constitution was adopted, might have been enforced in the courts of 
chancery, can also be enforced in a court of the United States; the 
right must be given by the law of the state, or of the United States. 
It is the form of remedy for which the Constitution provides; and if a 
complainant has no right, the circuit court sitting as a court of chan- 
cery, has nothing to remedy in any form of proceeding." 
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which expressly change or create a substantive right and the con- 
sequent necessary alteration in the law of procedure is merely 
incidental to the primary object of the statute. 

I. Under this first class of statutes the courts find little difficulty 
in applying the rule that a change in the state law of procedure 
is ineffectual to alter the equity practice of the federal courts. By 
the General Conformity Act, Congress has provided that the prac- 
tice, pleadings, etc., in the federal courts except in equity causes, 
"shall conform as near as may be" to the practice, pleading, etc., 
existing at the time in the state in which the court is sitting. 8 By 
virtue of this provision the federal courts conform their practice, 
in all cases at law, to that of the state in which they sit, whether 
this is the common-law, or the so-called code pleading and prac- 
tice. 9 However, this statute makes express exception to equity 
causes, and though the equity procedure of the states may be al- 
tered, it has no effect upon the federal courts, 10 and the distinction 
between actions at law and suits in equity is preserved in these 
courts though it has been abolished in the state in which the court 
is sitting. 11 Even in Louisiana where the jurisprudence is based 
upon the civil law, and the distinction between law and equity was 
never known, still the federal courts have distinct branches for such 
causes as would be cognizable at common law and such as would 
belong to the jurisdiction of equity. 12 

In spite of the fact that a state statute confers exclusive jurisdic- 
tion in the administration of estates of deceased persons upon its 
probate courts and thereby gives a complete and adequate remedy 
without invoking the aid of a court of equity, where the circum- 
stances make a case proper to be tried by a court of equity, the 
federal courts are not ousted of their equitable jurisdiction. 13 
And though a state has given its law courts jurisdiction over a 
case previously cognizable by equity alone, the federal courts will 
still retain their equity jurisdiction. 14 

So on the other hand a state statute extending the jurisdiction 
of equity to matters of a strictly legal nature, by allowing a cred- 
itor to avoid a voluntary conveyance and subject the property of 
the debtor to his claims by a suit in equity without first obtaining 
a judgment, is inapplicable to the federal courts and unavailing to 

8 Rev. St. U. S., § 914 (U. S. Comp. St. 1901, p. 684). 

' Nudd v. Burrows, 91 U. S. 426; Lamaster v. Keeler, 123 U. S. 376, 
388, 31 L. Ed. 238. 

" Guftey v. Smith, 35 Sup. Ct. 526; American Ass'n v. Williams, 93 
C. C. A. 1, 166 Fed. 17; Hale v. Tyler, 115 Fed. 833. 

11 Hollins v. Brierfield Coal, etc., Co., 150 U. S. 371; Scott v. Neely, 
140 U. S. 106; Bennett v. Butterworth, 11 How. 669. 

M Fenn v. Holme, 21 How. 481. 

M Payne v. Hook, 7 Wall. 425. In this case however it is unneces- 
sary to invoke the aid of the rule, for the statute clearly cannot be en- 
forced in the federal courts, and no state can pass a statute ousting 
the federal courts of their jurisdiction. 

M Mississippi Mills v. Cohn, 150 U. S. 202. 
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vest a like jurisdiction in such courts, sitting as courts of equity. 18 
Numerous instances of similar holdings might be cited, yet in them 
all is found the controlling element of a state statute with a di- 
rect purpose to enlarge or diminish the equitable jurisdiction or 
change the modes of practice or procedure. 

II. Under the second class of statutes, viz., those which deal 
solely with substantive rights, the authorities present no well de- 
fined limits to the rule that equity will exercise that, and only 
that, jurisdiction possessed in 1789. 

The recent case of Union Pac. R. Co. v. Board of Com'rs (C. 
C. A.), 222 Fed. 651, without violation to the real spirit, restricts this 
general rule in order to conform to the apparently conflicting princi- 
ples introduced by statutes of this nature. A Colorado statute 
provided that any person who paid a tax which for any reason was 
erroneous or illegal might recover the same from the county com- 
missioners. Prior to this statute a tax-payer's protection was only 
by an injunction, but the state courts held that there was now a 
complete and adequate remedy at law, and that equity would no 
longer grant an injunction. 16 The Circuit Court of Appeals held 
that the only ground for equitable jurisdiction was now removed 
by the creation of a new substantive right whose enforcement was 
by an action at law, not prescribed by the statute but by the com- 
mon law, and that equity would not grant an injunction. 17 How- 
ever, if in these there exist such equitable circumstances as from 
their very nature justify a resort to equity in spite of the statute, 
then an injunction against the collection of the tax will be granted. 
These circumstances exist with the necessity of preventing a 
multiplicity of suits, 18 as where the tax-payer is a banker and oc- 
cupies a fiduciary position in respect to its stockholders. 18 

Likewise, state statutes creating mechanics' liens and providing 
for their enforcement either at law or in equity are also enforceable 
in the federal courts on the equity side. 20 So we see that the 
equity jurisdiction of the federal courts may be enlarged by the 
creation of a substantive right. 

It is conceded that the legislature of a state cannot directly en- 

" Cates v. Allen, 149 U. S. 451; Scott v. Neely, supra. 

" Board of Commissioners of Bent County v. Atchison, T. & S. F. 
Ry. Co., 52 Col. 609, 125 Pac. 528. 

" See also, Singer Sewing Machine Co. v. Benedict, 229 U. S. 481. 

" Taylor v. Louisville and Nashville R. R. Co., 31 C. C. A. 537, 88 
Fed. 350; Fargo v. Hart, 193 U. S. 490. See these cases distinguished in 
Tamble v. Pullman Co., 124 C. C. A. 590, 207 Fed. 30. 

19 Cummings v. National Bank, 101 U. S. 153. 

x Schmulbach v. Caldwell (C. C. A.), 196 Fed. 16; Continental and 
C. T. & S. Bank v. Corey Bros. Const. Co. (C. C. A.), 208 Fed. 976; 
Sheffield Furnace Co. v. Withrow, 149 U. S. 574. In the last case Mr. 
Justice Feilds says: "It certainly would be curious that state legisla- 
tion which gives to a party a choice in state courts, between an action 
at law and a suit in equity to enforce his rights, enables him to main- 
tain in the federal courts only an action at law, and forbids a suit in 
equity, when the latter is the ordinary and appropriate method for en- 
forcing such rights. 
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large the equitable jurisdiction of the federal courts, nevertheless 
equitable rights where enlarged by statute may be administered by 
these courts as well as by the state courts. Although a state law 
cannot give jurisdiction to any federal court, yet it may give a sub- 
stantive right of such a character that it may be enforced in the 
proper federal tribunal whether it be a court of equity or common 
law. 21 

Thus in 1789 a mortgagee was entitled in the High Court of 
Chancery of England to a decree of strict foreclosure forever bar- 
ring the rights of the mortgagor without any period of redemption. 
A statute required a sale of the mortgaged premises and gave the 
mortgagor a year within which to redeem. On appeal the Supreme 
Court reversed the Circuit Court and held that the new statutory 
period of redemption was binding upon and enforceable by the 
federal courts, on the ground that each state has the power to 
enact valid laws governing the title to its real estate, and when such 
are in conflict with mere modes and forms of procedure the lat- 
ter must give way. 22 

Again we see the equity courts both state and federal deprived 
of their jurisdiction to enforce the claims of assignees of nonne- 
gotiable choses in action, by the passage of state statutes. For- 
merly only equity had jurisdiction of such claims, because the as- 
signee had only the equitable title. 28 Then the law courts assumed 
concurrent jurisdiction by allowing an action to be brought in the 
name of the assignor. 24 At present there are statutes in many 
states conferring the legal title upon the assignee of a non-negotia- 
ble chose in action and hence allowing him to sue in a court of 
law in his own name. 25 Other statutes merely give the assignee 
the right to sue in his own name in a court of law without chang- 
ing the nature of his title. 26 In some states this is accomplished 
by abolishing the distinctions between the practice at law and in 
equity. 27 It is submitted that under a statute vesting the 
legal title in the assignee, a suit can no longer be maintained 
in equity in either the state or the federal courts in the absence 

"■ Ex parte McNeil, 13 Wall. 236, 243. 

a Bryan v. Insurance Co., 96 U. S. 627, 634. "It would seem that 
no argument is necessary to establish the proposition that when sub- 
stantial rights, resting upon a statute, which is thereby within the leg- 
islative power, come in conflict with mere forms and modes of pro- 
cedure in the courts, the latter must give way, and adapt themselves 
to the forms necessary to give effect to such rights." 

83 See Schaferman v. O'Brien, 28 Md. 565; Lampet's Case, 10 Coke. 
48a; 2 Story Eq. Jur., 10th ed., §§ 1039, 1040. 

24 Leach v. Greene, 116 Mass. 534; Hodgman v. W. R. R. Corporation, 
7 How. Pr. Rep. 492. 

" Lafferty v. Rutherford, 5 Ark. 649; Levy v. Levy, 78 Pa. St. 507, 
21 Am. Rep. 35. See also Jordan v. Thornton, 2 Eng. (Ark.) 224, 44 
Am. Dec. 546, 548. 

" Long v. Heinrich, 46 Mo. 603; Van Rensselear v. Read, 26 N. Y. 
558; Devine v. Martin, 15 Tex. 25. 

21 Norfolk & Western Railway Co. v. Read, 87 Va. 185. See Levy v. 
Levy, supra; Long v. Heinrich, supra. 
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of other equitable circumstances, for the very ground of equity 
jurisdiction has been removed by giving the assignee the legal ti- 
tle. 28 If this be true the federal courts of equity undoubtedly have 
been deprived of their former jurisdiction by a state statute chang- 
ing the substantive law. On the other hand, where the assignee is 
merely given the right to sue in a court of law in his own name it 
is believed that the federal courts are not thereby deprived of 
their equity jurisdiction because the assignee still has only the equi- 
table title, even though the statute be expressly exclusive or con- 
strued by the state courts to be so. The modern married women's 
statutes removing the wife's common-law disabilities, furnish a 
similar, familiar example of statutes depriving the equity courts of 
their former jurisdiction by providing a complete and adequate 
remedy at law. 

It is unconditionally conceded that a state statute can not ex- 
pressly and directly change the modes and forms of procedure of 
the federal courts of equity. Neither can such a statute with the 
express purpose enlarge nor restrict the jurisdiction of these 
courts. Yet it can not be doubted that the materials upon which 
the federal jurisdiction operates are proper subjects of state legis- 
lation, and that changes in the substantive structure of rights may 
have important effect upon the method of judicial enforcement or 
administration. And in cases not inherently of exclusive equitable 
cognizance, but where the right to resort thereto rests upon an in- 
adequacy of the remedy at law it would seem that a legislative act 
of the state making the remedy adequate would under some cir- 
cumstances result in a loss of jurisdiction in equity. So the doc- 
trine that a state can neither define nor regulate the equity jurisdic- 
tion of the courts of the United States should not be taken too 
broadly. 29 The validity of state statutes then, to oust or enlarge 
the equitable jurisdiction of the federal courts seems to depend 
more upon their purpose and the nature of the subject which they 
affect than upon the ultimate effects which they produce. 

Workmen's Compensation Acts — Accidents "Arising Out of 
and in the Course of the Employment." — From a considera- 
tion of the very nature of Workmen's Compensation Acts and the 
reasons for adopting them, and from all principles of right and 
justice, it is clear that the employer cannot be compelled to com- 
pensate a workman for the loss of his earning capacity or the de- 
pendents for the loss of the dead employee's support unless the 
loss was caused by and due to the employment. Therefore the 
clause in the act which defines the injuries for which compensation 
must be given is of the utmost importance. And while such in- 
juries are variously defined in some of the states which have 
adopted Workmen's Compensation Acts, the almost universal phrase 

" See Cummings v. Norris, 25 N. Y. 625; Cottle v. Cole & Cole, 20 
Iowa 481. 
" See Union Pacific Ry. Co. v. Board of Commissioners, supra. 



